
...APPELLANTS

...RESPONDENTSMOEF & CC & ORS

of Goa, major of age, having office at Menezes Braganza

Building, Panaji, Goa-403001 do hereby on solemn affirmation

state and submit on oath as under:

I say that I am holding the post of Director of Mines and1.

Geology, Government of Goa. I say that I am authorised to file

the present affidavit in reply on behalf of Respondent No. 4. I say

that I am filing the present affidavit based on the records available

with my office and that I am competent to depose in this case.

At the very outset, Respondent No 4 denies all the2.

averments, allegations and contentions raised by the Appellant in

*

PNESH 8HERLEKAR & ORS

VERSUS

AFFIDAVIT IN REPLY ON BEHALF OF RESPONDENT NO. 4
I, Mr. Narayan Gad, Director of Mines and Geology, Government
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toto, save and what are matters) of record. Nothing stated in the

683



present appeal shall be deemed to be admitted by Respondent

No 4 unless specifically admitted hereinafter.

3. I say that I am filing the present Affidavit-in-Reply for the

purpose bringing certain facts on record before this Hon’ble

Tribunal and opposing the reliefs sought by the Appellant.

Nothing in the aforementioned Appeal filed by the Appellant may

be deemed to have been admitted for mere want of specific

denial. Nothing may be deemed to have been admitted for want

of traverse seriatim.

4.

unfounded, baseless and the same are liable to be rejected at the

very outset by this Hon’ble Tribunal.

5. I say that the Appellant has challenged the Environmental

Clearance dated 23.01.2024 (“EC”) issued by the Ministry of

Environment, Forest and Climate Change (“MoEF & CC”) for

mining of Iron Ore (3.0 MTPA) in the mine lease area of 478.5206

hectares at Bicholim Mineral Block No. I, located at Bicholim

Taluka of North Goa, Goa. a

I say that the reliefs sought in the instant Appeal are
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I say that all of the above grounds as canvassed by the6.

Appellant are devoid of merit.

I say that mining in Goa came to a halt from the year 2018.7.

I say that mining as an industry is a very important to a small

State like Goa as it generates substantial employment and

revenue.

I say that the Appellant herein has alleged that the mining

operations in Bicholim Mineral Block No. I (“subject Mining

Project”) has been wrongly classified as a “Greenfield Project” at

the time of obtaining EC. It is alleged by the Appellant that the

subject Mining Project had to be classified as a “Brownfield

Project”. I say that the subject Mining Project has been correctly

classified as Greenfield Project. I say that the process for grant of

EC to a Greenfield project is more rigorous and stringent as

compared to a Brownfield Project.

9. I say that it is pertinent to note that Clause 7(i) of the EIA

Notification 2006 provides for “Stages in the Prior Environmental

685



Projects’. I say that the stages include (a) Screening, (b) scoping,

(c) Public Consultation and (d) Appraisal by the EAC. I say that

Clause 7(ii) of the EIA 2006 provides for “Prior Environmental

Change of product mix in existing projects” i.e., ‘Brownfield

Projects’. I say that in case of ‘Brownfield Projects, the stages of

Screening, scoping and Public Consultation notare

contemplated. Applications for ECs of Brownfield projects

directly sent for the consideration of the concerned EAC.

10. I say that the process for grant of EC to a Greenfield project

is more rigorous and stringent as compared to a Brownfield

Project.

I say that the EAC was aware that the subject mine had11.

been previously worked on. I say that this is evident from the

Specific Condition No. 4.6 of the TOR wherein the EAC sought a

clarification, which is reproduced herein below:

"During the meeting, the EAC noted that old excavated pits 

exist withiii the mine lease area. Hence, the Project

Clearance (EC) process for Expansion or Modernization or

^5
are //

M

Clearance (EC) Process for New Projects” i.e., ‘Greenfield

•/I
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carried out by M/s. Vedanta Limited or not? ”

Impact AssessmentEnvironmentalthat theI12. say

Notification 2006 (“EIA Notification 2006”) under Clause 2 only

project”“newbetweendistinctionmakes or anaa

“expansion/modernisation of an existing project or activity”.

Clause 2 of the EIA Notification, 2006 provides as under:

“2. Requirements of prior Environmental Clearance (EC):-

(i) All

Proponent needs to submit a letter from the Department of 

Geology and Mining, Government of Goa clarifying 

whether any illegal mining within the mine lease area has 

been carried out or not and whether the same has been

new projects or activities listed in the Schedule to 

this notification;

(ii) Expansion and modernization of existing projects or 

activities listed in the Schedule to this notification with 

addition of capacity beyond the limits specified for the 

concerned sector, that is, projects or activities which cross 

the threshold limits given in the Schedule, after expansion 

or modernization;

mix in(Hi) Any change in product - mix in an existing 

manufacturing unit included in Schedule beyond the

■py
-iX \
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13. I say that a “Greenfield project” would amount to a ‘new

project’ and would be governed by sub-clause (i) of Clause 2

whereas, a ‘Brownfield project’ would amount to expansion and

modernization of existing project and would be governed by sub­

clause (ii) of Clause 2.

14. I say that this is evident from a Press Information Bureau,

Government of India, MoEF & CC note dated 19.12.2011 titled

“Implementation of Green Field Projects”, which reads as follows:

Hereto annexed is a copy of the Press Information Bureau,

Government of India, MoEF & CC note dated 19.12.2011 marked

as “Annexure A”.

I say that the Bicholim Mineral Block No. I, corresponds to15.

the erstwhile Mining Concession bearing T. C. No. 11-15/41

granted under the Portuguese regime. I say that upon enactment

1"The Environmental Impact Assessment (ElA) Notification, 

2006 provides that all developmental projects, listed in the 

Schedule-1 to the Notification require prior environmental 

clearance for establishment of new (Greenfield) projects or 

for expansion (Brownfield) of existing projects. ”

Y

-■w
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of the Goa, Daman and Diu Mining Concessions (Abolition and

Declaration as Mining Leases) Act 1987 (“Abolition Act”), the

erstwhile mining concessions were abolished and they were

deemed to be mining leases granted under the Mines and

Minerals (Development and Regulation) Act, 1957 (“MMDR

Act”).

I say that the Hon’ble Supreme Court in the case of Goa16.
4

(“Goa(2014) 6 SCO 590Union of India,

Foundation-I Judgment”), held that the deemed mining leases

of the lessees in Goa expired on 22nd November, 1987 and the

period of First Renewal (20 years), of the deemed Mining leases

in Goa expired on 22nd November 2007.

I say that pursuant to the Goa Foundation-I judgment,17.

several mining leaseholders applied for second renewal of their

mining leases. I say that the second renewal orders issued by the

State Government were challenged before the Hon’ble Supreme

218 (“Goa Foundation-ll”)

Foundation v.

Court in Goa Foundation v. Sesa Sterlite Ltd & Ors, (2018) 4 SCC
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18. I say that the Hon’ble Supreme Court vide Judgment

07.02.2018 Goa Foundation-ll quashed the Second Renewals

granted in respect of the 88 mining leases. The Hon’ble Supreme

Court further directed that in terms of the decision, declaration

obliged to grant fresh mining leases in accordance with law and

not second renewals of the mining leaseholders.

19. I say that by its order dated 23.04.2018, the MoEF

cancelled the ECs granted to 88 mining leases covered by the

Hon’ble Supreme Court's decision in Goa Foundation-ll.

Annexed hereto is a copy of the MoEF & CC order dated

23.04.2018 marked as “Annexure B”.

20. I say that pending Goa Foundation-ll Petition in the Hon’ble

Supreme Court, there has been legislative amendment to the

MMDR Act, by Amendment Act of 2015 with effect from 12th

January, 2015. I say that by virtue of Section 8A of the

Amendment Act, 2015, the lease period of the mining leases

have been extended upto period ending 31st March, 2020 or

and the directions in Goa Foundation-1, the State of Goa was

GC’ >
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period of 50 years from the date of “grant of lease”, i.e.,

whichever is later.

I say that the MMDR (Amendment) Act 2015 provides that21.

grant of mining leases shall be only through auction process. I

say that the subject Bicholim Mineral Block No. I comprises of 5

out of the 88 leases that were the subject matter of Goa

Foundation II Judgment. I say that the subject Bicholim Mineral

Block No. I was put up for auction following all due procedure. I

say that Respondent No. 3 was declared to be the successful

bidder of the subject Bicholim Mineral Block No. I.

Mineral Laws22.

(Amendment) Act, 2020 introducing Section 8B with limited

retrospective effect from 10.01.2020 (the date of the Ordinance). I

say that this provision transfers all valid approvals, rights,

clearances, and licenses of a previous lessee to a new lessee for

a period of two years.

I say that the Parliament, by MMDR (Amendment) Act23.

2021, which entered into force on 28.03.2021, substituted the

1

Parliament enactedI say that the
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amended Section 8B by removing the validity period of two years

regarding valid approvals, rights, clearances, and licenses. The

substituted Section 8B transferred and vested in the new lessee

the valid approvals, rights, clearances and licenses. As a result,

new lessees could operate mining leases based

approvals, rights, clearances, and licenses granted to former

lessees.

24. I say that the Government of Goa had earlier opined that

Section 8B would apply to the mineral blocks in Goa comprising

of the 88 leases that were the subject matter of Goa Foundation II

as well.

25. I say that W.P. (f) No. 400 of 2023 was filed before the

Hon’ble High Court of Bombay at Goa in which the primary issue

was the effect of Section 8B of the Mines and Minerals

(Development and Regulation) Act, 1957 (MMDR Act) upon the

environmental clearances (ECs) for mining leases that were the

subject matter of the decisions of the Hon’ble Supreme Court in

Goa Foundation Vs Union of India (GF-I) and Goa Foundation Vs

Sesa Sterlite Limited and others (GF-II).

« ’ ■/b/z
. X 1
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I say that the Hon’ble High Court of Bombay at Goa vide its26.

order dated 26.04.2023 in the abovementioned W.P. (f) No. 400

of 2023 held that the proper construction of Section 8B of the

MMDR Act, 1957 indicates that only valid ECs were to stand

transferred and vested in the new lessees/successful auction

purchasers. The Hon’ble High Court held that since the ECs of

the 88 leases were cancelled by the MoEF by order dated

23.04.2018, they would not amount to “valid” ECs. The Hon’ble

High Court directed that held that fresh ECs will have to be

obtained even by the successful bidders to Block -VII or other

Blocks to which the decisions of the Hon’ble Supreme Court in

GF-I and GF-II apply or to mining blocks in respect of which the

ECs were cancelled by the MoEF by order dated 23.04.2018.

Annexed hereto are copies of judgment of the Hon’ble Supreme

Court in Goa Foundation I, Goa Foundation II and the judgment

of the Hon’ble Bombay High Court dated 26.04.2023 in W.P. (f)

No. 400 of 2023 marked as “Annexure C-colly”.

27. I say that pursuant to the above directions of the Hon’ble

High Court, the successful bidders were asked to obtain fresh

/
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ECs for the purpose of mining operations in the said auctioned

mineral blocks.

28. I say that the Hon’ble Supreme Court’s judgment in GF-I

and GF-II apply to the subject Mining Project. I say that the

subject Mining Project is a new mining project is new/fresh project

as is evident from the perusal of the judgments of the Hon’ble

Supreme Court in the case of Goa Foundation I and Goa

Foundation II.

I say that the subject Mining Project has been correctly29.

classified as a “Greenfield Project”.

I say that on 11.08.2023 a public hearing was conducted by30.

the Collector as per the EIA Notification 2006 with respect of the

subject Mineral Block. I say that the views/comments/objections

of the Village Panchayat were considered at this public hearing

as is evident from the minutes dated 12.08.2023 of the said public

theI thatdated 11.08.2023.hearing say

views/objections/suggestions of all the individuals present at the

j ■

1 {<5^
A * V
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public hearings were also considered. I say that the recorded

minutes were read out/explained to the public in Konkani and

subsequently after receiving suggestions, were signed by the

Collector and a Member of the GSPCB. I say that the people

present at the public hearing were asked to file their written

objections/suggestions within 7 days to GSPCB, if they so

desired.

I say that the present appeal bears no merit and is liable to31.

be dismissed.

I say that what has been stated in Paras 1 to 31 are true to32.

my own knowledge and/or are based on documents/records

available with the Respondent and the contents of the same are

true and correct and nothing material has been concealed herein.

Solemnly Affirm on Oath

DEPONENT

Place: Panaji, Goa.

Date: 14.10.2024

(OR 1/
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25/07/24, 2:15 PMImplementation of Green Field Projects

Page 1 of 1https://pib.gov.in/newsite/PrintRelease.aspx#relid=78936

19-December-2011 16:35 IST

Press Information Bureau

Government of India

Ministry of Environment, Forest and Climate Change.

Implementation of Green Field Projects

The Environmental Impact Assessment (EIA) Notification, 2006 provides that all developmental projects, listed

in the Schedule-1 to the Notification require prior environmental clearance for establishment of new (Greenfield)

projects or for expansion (Brownfield) of existing projects. For those projects involving forestland, prior

approval for diversion of forestland is required; vide provisions of the Forest (Conservation) Act 1980.

A total of 3138 projects in the sectors of Thermal Power, Hydropower including Irrigation, Mining, Industry and

Building & Construction has been granted environmental clearance during the past three years and the current

year. This includes 141 projects of the above sectors from the State of Karnataka. A total of 2034 projects have

been approved for diversion of forestland covering the sectors of Thermal and Hydropwer including Irrigation,

Mining and Road infrastructure. This includes 22 cases form the State of Karnataka.

The steps taken by the Government for expedition of the process leading to grant of environmental and forestry

clearance to Greenfield and Brownfield projects include the following:

i. Regular meetings of the Expert Appraisal Committee constituted for the appraisal of projects covering the

various sectors for environmental clearance and of the Forest Advisory Committee for forestry clearance.

ii. Regular updation of status of projects for environmental clearance on the Ministry’s website for the benefit of

all stakeholders.

iii. Sector specific Manuals have been prepared and uploaded on the Ministry website to facilitate better

preparation of EIA-EMP Reports by the project proponents.

iv. A number of Circulars on the EIA Notification 2006 and the process for obtaining environmental clearance

have also been uploaded on the MOEF website to facilitate the project proponents in preparation of EIA-EMP

reports with all relevant information.

The Minister of State for Environment and Forests (independent charge) Shrimati Jayanthi Natarajan gave this

information in a written reply to a question by Shri Dhruva Narayana in Lok Sabha today.

KP
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Amrut

IN THE HIGH COURT OF BOMBAY AT GOA

    WRIT PETITION NO.400 OF 2023 (Filing No.)
WITH

MISC. CIVIL APPLICATION NO.548 OF 2023 (Filing No.)

1 Sociedade de Fomento Industrial Pvt. Ltd., a 
Company incorporated under Indian Companies 
Act, 1956 having registered office at Vila
Flores Da Silva, Erasmo Carvalho Street,
P.O. Box 31, Margao, Goa 403 601,
represented herein by its authorized signatory, 
Mr Shankar Narayan, 
aged 49 years, 
resident of H.No.509,
Techno Park, Porvorim Goa. 

2 Mr Francisco Lume Pereira,
   son of late Jose J. Lume Pereira,
   Director of Sociedade de Fomento
   Industrial Pvt. Ltd.,
   the Petitioner No.1 herein,
   aged 74 years,
   resident of Senaulim, Verna Goa. ..Petitioners

Versus
1 State of Goa, 
   Through its Chief Secretary
   having office at Secretariat, 
   Porvorim Goa. 

2 The Director,
   Directorate of Mines and Geology,
   Government of Goa, 
   Ground Floor of Institute of Menezes
   Braganza, Panaji Goa 403 001.
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3 Ministry of Environment, 
   Forest & Climate Change,
   3rd Floor, Indira Paryavaran Bhawan,
   Jorbagh Road, Aliganj,
   New Delhi 110 003.

4 The Goa Foundation,
   Through its Secretary, Dr Claude Alvares,
   having registered office at 
   Room No.7, above Mapusa Clinic,
   Mapusa Goa 403 507
   PAN No.AAAAG0249C,
   EMAIL ID. goafoundation@gmail.com

…Respondents 

       
Mr S.  S.  Kantak,  Senior Advocate with Mr Parag Rao,  Mr Yashraj
Deora Singh, Ms Linette Rodrigues, Mr Preetam Talaulikar, Mr Akhil
Parrikar, Ms Neha Kholkar, and Ms Saicha Desai, Advocates for the
Petitioners. 
Mr  D.  J.  Pangam,  Advocate  General,  with  Mr  Deep  Shirodkar,
Additional Government Advocate for the State. 
Mr P. Faldessai, Deputy Solicitor General of India, with Mr Raviraj
Chodankar,  Central  Government  Standing  Counsel  for  Union  of
India. 
Ms  Norma  Alvares  with  Mr  Om  D'Costa,  Advocates  for  the
Applicant/Intervenor in M.C.A. No.548 of 2023 (F)

CORAM: M. S. SONAK &
VALMIKI SA MENEZES,JJ

Reserved on : 23rd MARCH 2023
Pronounced on: 26th APRIL 2023

JUDGMENT 

1. Heard Mr S. S. Kantak, learned Senior Advocate who appears

along with Mr Parag Rao, learned counsel for the Petitioners, Mr D. J.
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Pangam, learned Advocate General who appears along with Mr Deep

Shirodkar, learned Additional Government Advocate for the State, Mr

P. Faldessai, learned Deputy Solicitor General of India and Ms Norma

Alvares  along  with  Mr  Om  D'Costa,  learned  counsel  for  the

Intervenor.  

2. Rule. The Rule is made returnable immediately at the request

and with the consent of the learned counsel for the parties. 

3. The primary issue in this Petition concerns the effect of Section

8B of the Mines and Minerals  (Development and Regulation) Act,

1957  (MMDR  Act)  upon  the  environmental  clearances  (ECs)  for

mining  leases  that  were  the  subject  matter  of  the  decisions  of  the

Hon'ble Supreme Court in  Goa  Foundation  Vs  Union  of  India1,

(GF-I) and Goa Foundation Vs Sesa Sterlite Limited and others2,

(GF-II). 

4. The Petitioners raise the above issue in the context of a notice

inviting tender (NIT) dated 25.01.2023 for the auction of mineral

block described Block-VI – Cudnem- Cormolem Mineral Block. The

Petitioners argue that Section 8B of the MMDR applies only to the

valid ECs concerning the mining leases whose terms may have expired

but not to ECs expressly cancelled by the Ministry of Environment

and Forests (MoEF) based on the judicial orders in GF-I and GF-II.

1  (2014) 6 SCC 590
2  (2018) 4 SCC 218
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The Petitioners argue that such specifically invalidated and cancelled

ECs  do  not  revive  under  Section  8B  of  MMDR.  Therefore,  the

Petitioners contend that Respondent Nos.1 and 2 were not justified in

representing  in  the  NIT that  Section 8B of  the  MMDR Act  shall

apply to Block VI, implying that successful auction bidders would not

be required to obtain a fresh EC for commencing mining operations

for this Block. 

5. Based on the above arguments, the Petitioners have applied for

the following substantive relief :  

"(A).  Issue  a  Writ  of  Mandamus  or  a  Writ  in  the
nature of mandamus or any appropriate writ order or
direction,  commanding  the  Respondent  No.2  to
forthwith  delete  the  words  "Section  8B  of  the
MMDR  Act  shall  be  applicable  to  these  block"
appearing under caption List of Mineral  Blocks for
Auction  in  the  NIT  as  well  as  at  the  appropriate
places in the Tender Document pertaining to Block
VI  and  also  to  delete  the  words  "obtained  by  the
previous lessee" in Part B of the Summary of Mineral
Block provided along with  the  NIT under  caption
Details/Status,  at  Sr.  No.3  including  at  the
appropriate  places  in  the  Tender  Document
pertaining to Block VI."

6. There are a few relevant facts in which the above issue/challenge

arises, which are not seriously contested. On 22.08.2007, some leases

in Block -VI were granted ECs under EIA 2006. Para 9 of EIA 2006

indicates  the  term  of  the  ECs  as  the  estimated  project  life  or  a
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maximum of 30 years. However, after Justice M.B. Shah Commission

Report  concerning  large-scale  illegalities,  including  environmental

violations by the mining industries in Goa, was tabled in Parliament

on  07.09.2012,   the  State  of  Goa  by  order  dated  10.09.2012

suspended  all  iron  ore  mining  operations  pending  further  orders.

MoEF followed suit  and kept  in  abeyance  ECs of  iron  ore  mines,

including the ECs, for leases in Block VI  in the State of Goa by order

dated 14.09.2012. 

7. The Hon'ble Supreme Court examined the legality and validity

of the above orders dated 10.09.2012 and 14.09.2012 in GF-I. All

challenges  to  the  same were  rejected  in  judgment  and order  dated

21.04.2014.  Accordingly,  the  Hon'ble  Supreme  Court  inter  alia

observed, "the order dated 10.09.2012 of the Government of Goa and

the  order  dated  14.09.2012  of  MoEF  will  have  to  continue  till

decisions are taken by the State Government to grant fresh leases and

decisions  are  taken  by  MoEF  to  grant  fresh  environmental

clearances for mining projects". ( See para 82 of the SCC report in

GF-I). 

8. The State then formulated the "Goa Grant of Mining Leases

Policy,  2014"  and,  based  upon  the  same,  commenced  granting  a

second  renewal  of  mining  leases  from  05.11.2014  onwards.  That

process  was  completed  on  12.01.2015.  Accordingly,  such  second

renewals were given to 88 mining leases. Significantly, on 12.01.2015,
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the  President  promulgated  Mines  and  Minerals  (Development  and

Regulation ) Amendment Ordinance 2015 ( which was later enacted

by the Parliament) whereby the grant of mining leases notified mineral

was to be through competitive bidding or auction process. 

9. Following the renewal of 88 mining leases, the State requested

the MoEF by letters dated 07.01.2015 and 05.02.2015 to lift the ECs

abeyance order dated 14.09.2012. As a result, by three separate orders

dated 20.03.2015, the MoEF raised the abeyance on ECs regarding 88

mining leases. 

10. The second renewal orders issued by the State Government and

three orders dated 20.03.2015 of the MoEF raising the EC abeyances

were challenged in GF-II directly before the Hon'ble Supreme Court.

By  judgment  and  order  dated  07.02.2018,  the  Hon'ble  Supreme

Court  struck  down  the  State's  second  renewal  order  and  MoEF's

orders dated 20.03.2015. 

11. Accordingly, by its order dated 23.04.2018, the MoEF cancelled

the ECs granted to 88 mining leases covered by the Hon'ble Supreme

Court's  decision  in  GF-II.  Neither  mining  lessees  nor  the  State

challenged the MoEF's order dated 23.04.2018, cancelling the ECs

issued by the MoEF on 22.08.2007. Accordingly, the Petitioners and

Goa Foundation (Intervenor) contend that this order of cancellation

of ECs has attained finality. 
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12. The Parliament enacted Mineral Laws (Amendment) Act, 2020

introducing  Section  8B  with  limited  retrospective  effect  from

10.01.2020 (the date of the Ordinance). This provision was to apply

only  to  the  mining  leases  covered  by  Section  8A(5)  and  (6).  This

provision transfers all  valid approvals, rights, clearances, and licenses

of a previous lessee to a new lessee for a period of two years. 

13. The Parliament,  by  MMDR (Amendment)  Act  2021,  which

entered into force on 28.03.2021, substituted the amended Section 8B

by removing the validity period of two years regarding valid approvals,

rights, clearances, and licenses. The substituted Section 8B transferred

and vested in the new lessee the valid approvals, rights, clearances and

licenses. As a result, new lessees could operate mining leases based on

valid approvals,  rights,  clearances,  and  licenses  granted  to  former

lessees. 

14. Based upon the amended/substituted Section 8B of the MMDR

Act, the State contends that even the cancelled ECs concerning the

leases in Block VI would stand revived and transferred and vested in

the  new  lessees/successful  auction  bidders  in  terms  of  NIT  dated

25.01.2023.  The Petitioners  and the  intervenor/Respondent  –  Goa

Foundation  contested  this  position  and  argued  that  the

amended/substituted Section 8B of the MMDR Act would not apply

to ECs that were expressly cancelled under the decision of the Hon'ble

Supreme Court in GF -II. 
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15. The  Petitioners  also  contend  that  the  State  has  correctly

represented  in  NIT that  new  lessees/successful  auction  bidders  for

Block  VII  -Cudnem mineral  block  would  require  a  fresh  EC The

Petitioners contend that there is no difference between Block -VI and

Block VII so far as fresh ECs are concerned. Therefore, the State has

applied unequal yardsticks violating Article 14 of the Constitution. 

16. Thus, as pointed out earlier, the main issue in this Petition is

whether the State, through its NIT, can waive or at least represent that

the  requirement  of  obtaining  a  fresh  EC would not  apply  to  new

lessees/successful  auction bidders given the provisions of substituted

Section 8B of MMDR. 

17. The  above  issue  will  have  to  be  examined  inter  alia in  the

context of the Mineral Laws (Amendment) Act, 2020, the MMDR

(Amendment)  Act,  2021,  the   2021  amendment  to  the  EIA

notification 2006 and the decisions of the Hon'ble Supreme Court in

GF-I and GF – II. 

18. The statement  of  objects  and reasons  (SOR) to  the  Mineral

Laws (Amendment) Bill 2020 inter alia provides that the mining lease

for 334 mines of iron ore, manganese ore, and chromite was expiring

on 31.03.2020, out of which 46 were working non-captive mines. It

was observed that some States had initiated action to auction these

blocks. However, mines allotted through auction could start mining
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operations only after obtaining as many as 20 different clearances from

Government agencies. This process was causing an inordinate delay in

commencing  mining  operations  and  subsequent  production  of  the

minerals.  Therefore,  to  overcome  these  difficulties  in  the  mining

sector, it has become necessary to facilitate the seamless transfer of all

valid rights, approvals, clearances, licenses and the like for a period of

two years to a new lessee in case of minerals other than coal, lignite

and atomic minerals. 

19. Accordingly,  consistent  with  the  above  objective  expressed in

SOR, Section 8B was introduced in the MMDR Act, 1957, which

provides that notwithstanding anything contained in the Act or any

other  law for  the  time being in  force,  the  successful  bidder  of  the

mining lease expiring under the provisions of subsection 5 and 6 of

Section 8A and selected through auction as per the procedure provided

under the Act  and rules  made thereunder  acquired all  valid  rights,

approvals, licenses and the like vested with the previous lessee for a

period of two years: provided that subject to such condition as may be

prescribed the new lessee shall apply and obtain all necessary rights,

approvals, clearances, licenses and the like within a period of two years

from the date of grant of a new lease. 

20. Section 8B of the MMDR Act was further amended/substituted

by  the  MMDR  (Amendment)  Act,  2021.  The  SOR  to  the  2021

Amendment Bill inter alia provides that in order to fully harness the
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potential of the mineral sector, increase employment and investment

in the mining sector, including coal, increase the revenue to the States,

increase the production and time-bound operationalization of mines,

maintain continuity in mining operations after the change of lessee,

increase the pace of exploration and auction of mineral resources and

resolve long pending issues that have slowed the growth of the sector,

it is felt necessary to further amend the said Act. The SOR adds that

the MMDR Amendment bill 2021 seeks to provide that all the valid

rights, approvals, clearances, licenses, and the like granted to a lessee in

respect of a mine shall  continue to be valid even after the expiry or

termination of the lease and such clearances shall be transferred and

vested to the successful bidder of the mining lease. This will ensure

continuity in mining operations even with the change of lessee and

conservation  of  minerals  and  avoid  the  repetitive  and  redundant

process of obtaining clearances again for the same mine. 

21. Accordingly, amended Section 8B was substituted with a new

Section  8B.  Since  the  State  Government's  entire  case  is  based  on

substituted Section 8B and the amendment to EIA notification, 2006,

the provisions of substituted Section 8B are transcribed below for the

convenience of reference. 

"8B.  (1)  Notwithstanding anything contained in this  Act  or
any  other  law  for  the  time  being  in  force,  all  valid  rights,
approvals, clearances, licences and the like granted to a lessee in
respect  of  a  mine  (other  than  those  granted  under  the
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provisions of the Atomic Energy Act, 1962 and the rules made
thereunder)  shall  continue  to  be  valid  even  after  expiry  or
termination  of  lease  and  such  rights,  approvals,  clearances,
licences and the like shall be transferred to, and vested; subject
to the conditions provided under such laws; in the successful
bidder of the mining lease selected through auction under this
Act: 

Provided that where on the expiry of such lease period, mining
lease  has  not  been  executed  pursuant  to  an  auction  under
provisions of sub-section (4) of section 8A, or lease executed
pursuant to such auction has been terminated within a period
of one year from such auction, the State Government may, with
the previous approval of the Central Government, grant lease
to  a  Government  company  or  corporation  for  a  period  not
exceeding  ten  years  or  till  selection  of  new  lessee  through
auction, whichever is earlier and such Government company or
corporation shall be deemed to have acquired all valid rights,
approvals,  clearances,  licences  and  the  like  vested  with  the
previous lessee: 

Provided  further  that  the  provisions  of  sub-section  (1)  of
section 6 shall not apply where such mining lease is granted to
a Government company or corporation under the first proviso:

Provided  also  that  in  case  of  atomic  minerals  having  grade
equal to or above the threshold value, all valid rights, approvals,
clearances,  licences  and  the  like  in  respect  of  expired  or
terminated  mining  leases  shall  be  deemed  to  have  been
transferred  to,  and  vested  in  the  Government  company  or
corporation  that  has  been  subsequently  granted  the  mining
lease for the said mine. 

(2) Notwithstanding anything contained in any other law for
the time being in force, it shall be lawful for the new lessee to
continue  mining  operations  on  the  land  till  expiry  or
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termination  of  mining  lease  granted  to  it,  in  which  mining
operations were being carried out by the previous lessee."

22. Thus,  the  2020  and  2021  amendments  seek  to  impart

continuity to all valid rights, approvals, clearances, licenses and the like

granted  to  a  previous  lessee.  The  2020  amendment,  however,  was

restricted, and the rights, approvals, clearances, licenses, etc., obtained

by the earlier lessee could be used or operated by the new lessee for

only two years. However, the 2021 amendment removes this two-year

ceiling. There is also some difference in the language used in Section

8B,  introduced  by  the  2020  amendment  and  Section  8B,  as

substituted by the 2021 amendment. 

23. Section 8B, as introduced by the 2020 amendment, applied to

leases expiring under the provisions of Section 8A(5) and 8A(6). It

provided  a  deeming  fiction  for  the  continuance  of  earlier  rights,

approvals, clearances, licenses etc., for two years. Within that period,

new lessees were expected to obtain fresh approvals, clearances, licenses

etc. However, Section 8B, as substituted by the 2021 amendment, is

not  restricted  to  leases  expiring  under  subsections  (5)  and  (  6)  of

Section 8A. Further, the substituted Section 8B purports to transfer

and vest  all  valid rights,  approvals,  clearances,  licenses and the like

granted to the previous lease in new lessees/successful auction bidders.

24. But significantly, even the substituted Section 8B refers to "all

valid rights, approvals, clearances, licenses and the like granted to a
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lessee  in  respect  of  a  mine.........."  The  emphasis  is  on  the  word

"valid". Nothing in Section 8B, as initially enacted or substituted by

the  2021  Amendment  Act,  suggests  that  an  invalid  or  cancelled

approval or clearance would either stand revived or legalized and then

be  transferred  or  vested  in  a  new  lessee.  Therefore,  upon  a  plain

reading of Section 8B substituted by the 2021 Amendment Act, it is

apparent that what was intended to be transferred or vested in the new

lessee were all valid rights, approvals, clearances, licenses and the like

granted to the previous lessee in respect of a mine. Incidentally, even

the SORs to the two Amendment Acts explicitly refer to "valid rights,

approvals,  clearances,  licenses  and the  like  granted to  the  lessee  in

respect of a mine". 

25. Further,  the  substituted  Section  8B provides  that  such  valid

rights, approvals, clearances, licences, etc. "shall continue to be valid

even  after  expiry  or  termination  of  the  lease  and  such  rights,

approvals, clearances, licenses and the like shall be transferred to and

vested;  subject  to  the conditions  provided under  such laws;  in  the

successful bidder of the mining lease selected through auction under

this Act. The expression "continue to be valid" presupposes that such

approvals, clearances, licenses etc., were valid on the date of transfer

and vesting. 

26.  Section 8B does not contemplate either revival  of approvals,

clearances, or licenses that may have lapsed under the provisions under
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which they were issued or cancelled, withdrawn or struck down for

some reasons, and such orders have been attained finality for want of

challenge  or  failure  of  the  challenge.  Only  what  is  transferred  and

vested in the new lessee are all valid approvals, clearances, licenses etc.

Therefore,  based  upon  provisions  of  Section  8B,  the  State  cannot

contend that ECs that were expressly cancelled by MoEF based on

judicial  decisions  GF-I  and  GF-II  stand  revived  and  shall  be

transferred  and vested  in  the  new lessee/successful  auction  bidders,

thereby obviating the necessity for such new lessee/successful auction

bidders from obtaining fresh ECs. 

27. Ministry of Environment, Forest and Climate Change (MoEF),

vide  Notification  dated  13.07.2021,  has  substituted  sub-para  3  of

Paragraph  11  in  the  EIA  notification,  2006,  with  the  following,

namely:

"(3)  The  prior  Environmental  Clearance  vested  with  the
previous lessee shall be deemed to have been transferred during
its  validity  period  in  terms  of  the  Mines  and  Minerals
(Development  and  Regulation)  Act,  1957  (67  of  1957)  as
amended  by  the  Mines  and  Minerals  (Development  and
Regulation)  Amendment  Act,  2021  (16  of  2021)  to  the
successful  bidder  of  the  mining  leases,  from  the  date  of
commencement of new lease for the remaining validity period
(calculated from the date from which the said Environmental
Clearance  was  initially  granted),  subject  to  the  new  lessee
registering  online  on  PARIVESH  portal  along  with  an
undertaking  to  comply  with  all  the  conditions  of  the
transferred Environmental Clearance".
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28. The above Notification dated 13.07.2021 refers to the GF-II

and amendments  introducing Sections  8A and 8B to  MMDR Act

1957. The recitals to this Notification refer to aligning the relevant

provisions of EIA notification 2006 with the amended MMDR Act,

1957. Therefore, if Section 8B of MMDR refers to  'valid'  ECs, the

above Notification, while aligning, cannot be said to have referred to

invalid, lapsed or cancelled ECs. Further, we cannot ignore that the

MoEF's cancellation of the ECs order dated 23.04.2018 was virtually

in deference to or in compliance with the Hon'ble Supreme Court's

observations and directions in GF-I and GF-II decisions. Indeed, by

amending a notification, the MoEF could not have intended to revive

ECs  cancelled  based  upon  the  observations  or  directions  of  the

Hon'ble  Supreme Court.  Therefore,  as  a  Constitutional  Court,  we

cannot support such a strained construction mainly because it would

have  the  effect  of  reviving  ECs adversely  commented upon by  the

Hon'ble Supreme Court In GF-I and GF-II. Besides, such a strained

construction  would  defy  the  express  directions  in  GF-I  and GF-II

about the 88 leases not commencing operations until the MoEF issued

fresh ECs. 

29. Further, even the EIA notification dated 13.07.2021 amending

the EIA notification 2006 provides that prior environmental clearance

vested  with  the  previous  lessee  shall  be  deemed  to  have  been

transferred during its validity period to the successful bidder of the

mining leases, from the date of commencement of the new lease for
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the remaining validity period (calculated from the date from which

the said environmental clearance was initially granted) subject to new

lessee complying with certain conditions. 

30. Thus only those ECs vested with the previous lessee shall  be

deemed to have been transferred to the new lessee. Therefore, if on the

date of transfer, an EC that was earlier granted to the previous lessee

was  not  in  force  either  because  its  validity  period  had  expired  or

because the same was cancelled or struck down, there is no question of

such EC being vested in the earlier lessee on the date of transfer. So

also,  there  is  no  question  of  some divested  or  cancelled  EC being

transferred or deemed to have been transferred to the new lessee or

successful bidder of the mining lease. 

31. The amended provisions, including SORs or recitals to the EIA

notification 2021, unmistakably indicate that the amendment's object

was to ensure continuity in mining operations even with the change of

lessee and to avoid repetitive and redundant for obtaining clearances

again for the same mine. Thus, the valid approvals, clearances, licenses,

etc. granted to the lessee in respect of a mine were to inure for the

benefit  of  the new lessee/successful  auction bidder,  who could then

immediately continue with the mining operations based upon such

approvals,  clearances,  licenses  and  the  like  seamlessly,  provided  of

course such approvals, clearances, licenses and the like were valid and

existing at the time of transfer and vesting. 
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32. The above amendments were  inter alia necessary because even

the renewal of a mining lease was invariably regarded as a grant of a

fresh mining lease. Based upon this principle, upon the expiry of the

term of the mining lease and at the stage of even grant of renewal,

fresh ECs had to be necessarily obtained even though the earlier ECs

may  have  been  entirely  valid.  Similarly,  getting  a  fresh  EC  was

necessary  if  the  lease  was  terminated  and  a  fresh  lease  was  to  be

granted.  Such fresh  ECs had to  be  obtained even though the ECs

granted to the former lessee were entirely valid, both regarding their

intrinsic  merit  and  validity  period.  To  obviate  this  repetitive  and

redundant  process  of  obtaining  the  ECs  again  for  the  same mine,

amendments were made to Section 8B and EIA notification, 2006 so

that the transfers and operations could be seamless. 

33. However,  these  amendments  neither  suggest  nor  can  be

interpreted to indicate that the ECs whose validity period had already

expired  or,  more  importantly,  the  ECs  that  were  already  cancelled

because  they  were  found  to  be  infirm  and  illegal  by  the  Hon'ble

Supreme Court would also stand revived, transferred and vested in the

new lessee/successful  bidders  as  a  consequence  of  the  amendments.

Such a construction would then amount to the Legislature, or even the

Executive overturning the Hon'ble Supreme Court's judicial decision

in a specific case without even bothering to remove the fundamental

basis of such a decision or correcting the errors pointed out by the

Court. Such a construction would even defy the doctrine of separation
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of powers, which is now accepted as one of the facets of the Rule of

Law. The Rule of law, in its turn, is now accepted as a constituent of

Article 14 of the Constitution.

34. The plain wording of  the amendments does not support  the

State's interpretation. Without Parliament having ever stated so, the

State virtually seeks to read the amendment to Section 8B as some sort

of legislative overruling of the decision in GF-I and GF-II. In GF-II,

the Hon'ble Supreme Court found several faults in the ECs issued to

the 88 mining leases that benefited from the second renewal order of

the  State  Government.  Not  only  did  the  Hon'ble  Supreme  Court

strike down the second renewal order in respect of the 88 leases, but

further, the Hon'ble Supreme Court pointed out several illegalities in

the issue of the ECs. Therefore, an interpretation that is not supported

by the text or the context and further that nullifies express directions

of the Hon'ble Supreme Court cannot be accepted.

35. Based upon the State Government's request, the MoEF, which

had  kept  in  abeyance  the  environmental  clearances  by  order  dated

14.09.2012, lifted such abeyance order on 20.03.2015. However, the

Hon'ble  Supreme  Court  explicitly  ruled  that  the  order  dated

20.03.2015  lifting  the  earlier  order  dated  14.09.2012  keeping  in

abeyance the ECs was void. Thus the earlier order dated 14.09.2012,

keeping in abeyance the ECs dated 22.08.2007 granted to mines in

Block VI, was revived. As if this was not sufficient, the MoEF, by a
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specific  order  dated  23.04.2018,  cancelled  the  environmental

clearance dated 22.08.2007. 

36. Thus  as  of  the  date  of  coming  into  force  of  Section  8B  in

MMDR Act, 1957 or, more pertinently, as of the date of publication

of  NIT  in  2023,  EC  dated  22.08.2007  was  no  longer  in  force.

Consequently, the said EC was no longer a valid EC that could, in

terms of Section 8B of MMDR Act, 1957, have been transferred and

vested to a new lessee or a successful bidder at the proposed auction

through NIT. The State was obliged to state this position clearly in the

NIT or at least not represent or suggest that no fresh EC was necessary

for operating the mines in Block VI of the NIT.

37.  In doing so, the State perhaps seeks to ignore or downplay the

"rapacious and rampant exploitation" of Goa's natural resources "iron

ore  mining  sector"  coupled  with  a  total  lack  of  concern  for  the

environment  and the  health  and well-being  of  the  denizens  in  the

vicinity of the mines.  These are the words with which the Hon'ble

Supreme Court commenced its judgment in GF- II:

"Rapacious and rampant exploitation of our natural
resources is the hallmark of our iron ore mining sector
coupled  with  a  total  lack  of  concern  for  the
environment  and  the  health  and  well-being  of  the
denizens in the vicinity of the mines. The sole motive
of mining leaseholders seems to be  to make profits
(no matter how) and the attitude seems to be that if
the  Rule  of  law  is  required  to  be  put  on  the
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backburner,  so  be  it.  Unfortunately,  the   State  is
unable to firmly stop violations of the law and other
illegalities, perhaps with a view to maximize revenue,
but without appreciating the long term impact of this
indifference.  Another  excuse  generally  put  forth  by
the  State  is  that  of  development,  conveniently
forgetting that development must be sustainable and
equitable development and not otherwise."

38. In GF-II, the questions which arose for consideration were set

out in para 36, and the same read as follows:-   

 "Questions for consideration

39. Broadly speaking,  on the basis  of  the submissions and
documents placed before us, the questions raised by the Goa
Foundation,  the  State  of  Goa,  the  Union  of  India  and the
mining lease holders are threefold: 

36.1. (a) Relatable to the second renewal of the mining leases:
(i) In view of the decision in Goa Foundation only fresh leases
were  to  be  granted  by  the  State  of  Goa  and  not  second
renewals. (ii) For granting fresh leases, the State of Goa should
have introduced competitive bidding or the auction process.
(iii) Assuming the decision to grant a second renewal to the
mining lease holders was valid, the second renewals were not in
accordance with law and should be set aside.

36.2 (b) Relatable to the grant of environmental clearances: In
view of the decision in Goa Foundation fresh environmental
clearances were required to be obtained by the mining lease
holders. 
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36.3  (c)  The  impugned  judgment  and  order  passed  by  the
High Court in Lithoferro vs State of Goa, 2014 SCC OnLine
Bom 997, on 13 August, 2014 was erroneous and deserves to
be set aside."

40. On  the  first  question,  referred  to  in  para  36.1  above,  the

Hon'ble  Supreme Court  held that  the direction in GF-I  was  quite

clear. Therefore, instead of considering a second renewal of the mining

lease, the State of Goa was required to consider a fresh mining lease.

Accordingly, the decision of the State of Goa to grant a second renewal

to  the 88 mining leases  was  held to  be erroneous,  contrary  to  the

decision in GF-I and the same was quashed. 

41. In the context of the second question referred to in para 36.2

above, relatable specifically to the grant of environmental clearances,

the  Hon'ble  Supreme  Court  took  cognizance  of  a  report  of  the

Vishwanath Anand Expert Appraisal Committee (EAC). In para 86,

the Hon'ble Supreme Court held that "A reading of the report of the

EAC  is  disturbing  and  acutely  highlights  the  damage  to  the

environment and ecology by the mining lease holders. The complete

indifference by all concerned is evident from a careful reading of the

report."  The Hon'ble Supreme Court then referred to and quoted in

extenso "Summary of Observations"  and the "Concluding Remarks"

from the  report  of  EAC since,  according  to  the  Hon'ble  Supreme

Court, they were self-explanatory. 

Page 21 of 56
 

26th April 2023

819



1-WP 400-23.DOC

42. The discussion on the ECs issue is found in Paras 86, 87 and 88

from Goa Foundation-II,  transcribed below for  the  convenience  of

reference. 

"86.  A  reading  of  the  report  of  the  EAC is  disturbing  and
acutely highlights the damage to the environment and ecology
by the mining lease holders. The complete indifference by all
concerned is evident from a careful reading of the report. We
propose  to  refer  to  and  quote  in  extenso  the  "summary  of
observations" and the "concluding remarks" from the report of
the EAC since they are self explanatory: 

 "Summary of Observations 

I.  The  absence  of  specific  conditions  highlighting  the
mandatory  requirement  to  obtain  prior  approval  of  the
Standing Committee of the NBWL [National Board for Wild
Life]  in  the  EC  [Environmental  Clearance]  has  led  to
misinterpretation of the legal requirement. There has been an
inordinate delay of more than 5 years  before effective action
against defaulting units were initiated by the Ministry for non-
compliance  of  the  Hon"  ble  Supreme  Court  order  dated
04.12.2006. 

II. Out of 137 ECs, the requirement of obtaining approval of
the Standing Committee of the NBWL under the WL (P) Act
1972 [Wild Life (Protection) Act] has not been complied with
in 123 cases where the distances are less than 10 km from the
nearest PA [Protected Area]. 

III. In respect of 10 cases approval of the Standing Committee
of the NBWL is not mandatory as the mine leases are located
beyond 10 km from nearest PA. 
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IV. Contrary to the directions of the Hon" ble Supreme Court
dated 04.08.2006 in Writ Petition (Civil) No. 202/1995; ECs
have been accorded to 41 mines located within 1 km from the
nearest PA. 

V. In respect of 20 cases mine leases were renewed under the
MMDR Act, 1957 prior to grant of FCs [Forest Clearance]. 

VI.  In  29  cases,  project  proponents  have  furnished  wrong
information about distance from the nearest Pas. 

VII. Non-compliance of various EC conditions such as excess
production/unauthorized dump mining/drawal of ground water
without  prior  approval  of  CGWB/encroachment;  have  also
been reported in respect of working mines. 

        Concluding Remarks 

 A  reading  of  our  observations  and  recommendations
would show that without exception, every proponent to whom
an  environment  clearance  was  issued  has  either  violated  its
conditions  or  has  furnished  information  in  the  application
which has been distant from the truth. There are basically two
types of violations; one that cannot be legally condoned and
those that can be rectified with remedial measures. This is the
reason why the committee has recommended that all ECs for
mines located within one km from PAs should be revoked and
in  cases  where  untruthful  information  was  furnished  in  the
application  for  EC,  such  mines  should  not  be  allowed  to
reopen. In the case of those mines which have been closed for
more  than  five  years,  their  reopening  has  not  been
recommended  without  their  applying  de  novo  for  a  fresh
environmental clearance as micro environmental conditions on
the  ground  would  have  changed  during  the  period  they
remained closed. However, when one looks at the manner in
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which the directives dated 04.08.2006 and 04.12.2006 of the
Supreme Court have been implemented one cannot help but
feel that there is the absence of a bridge mechanism within the
Ministry to ensure and oversee that directives of the Courts are
complied with due diligence and seriousness. 

 There are two factors which stand out; in some ECs as
mentioned in this report, the condition was inserted that the
project proponent should seek approval of the CWLW [Chief
Wild Life Warden], in others it was stated that approval of the
Competent  Authority/Standing  Committee  of  the  NBWL
should be obtained and in a third category no condition at all
was imposed, even though some of these ECs pertain to the
same  meeting  and  timelines  between  2005  and  2007.  It  is
strange that officials concerned in the MoEF were not aware
that  other  than  the  Standing  Committee  of  the  NBWL no
other person was authorized to grant the permission envisaged
by the order dated 04.12.2006 of the Supreme Court. This is
not to state that any discrepancy in the EC letter would absolve
the project proponent from complying with the law of the land.
This has resulted in creating ambiguity amongst many of the
project proponents and it was not until 01.01.2009, that the
MoEF issued a public notice clarifying the position.

 Considering  that  some of  the  project  proponents  may
have been misguided by the ambivalence of the MoEF in not
clearly delineating the legal position, it is suggested that in the
case of those project proponents who did not conceal facts in
their  applications  but  did  not  apply  for  permission  to  the
Standing Committee of the NBWL, their applications may be
considered for being placed before the Standing Committee of
the  NBWL.  However  this  can  in  no way be  construed as  a
justification  on  the  part  of  the  project  proponents  for  not
complying with the requirements of the law. It must be noted
for example that in those cases where mining has intersected the
ground water, approval of the CGWB [Central Ground Water
Board] had not been taken by the project proponents as was
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required  by  the  EC Similarly,  there  are  cases  where  mining
operations have taken place without obtaining a FC.  

                               *            *             *

 As regards violations of the conditions of the ECs and
where environmental damage has been caused, the proponents
concerned should be made accountable and the MoEF should
examine  as  to  how  some  monetary  damages  can  be  levied
through  due  legal  process  based  on  the  Polluter  Must  Pay
principle,  the  proceeds  of  which  could  be  used  for
environmental rehabilitation. 

 There  are  concerns  about  the  carrying  capacity  of  the
area with regard to its ability to sustain the extent and quantum
of mining that has taken place there. It is recommended that a
carrying capacity study should be commissioned for the area, or
if another study by a nationally recognized institution is coming
to fruition the result of   that should be acted upon. Such a
study should also take into account the impact of mining on
the hydrology of the region and the extent of pollution caused
to surface and ground water. This study should be compared to
the earlier 10 years' baseline data to determine the impact of
mining on the biodiversity and hydrology of the area in the last
decade.  Based  on  the  finding  of  this,  a  specific  policy  for
mining of  iron ore  in  the  region may be developed.  Such a
policy along with a proper control and monitoring mechanism
is necessary in order to avoid a situation such as the one under
question.  It  would  hopefully  also  ensure that  mining in  this
region is carried out in accordance with best sectoral practices
using appropriately clean technologies." Emphasis supplied by
us]. 

87.  The report  of  the EAC reveals  that  there is  not a  single
environment  -related  or  mining  -related  law  or  legal
requirement that was not violated by one or the other mining
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lease holder.  Quite clearly,  the Rule of  environmental  law in
Goa had gone with the wind. 

88. There was one extremely important requirement relating to
extraction of groundwater – that is, clearance from the Central
Ground Water Board - but even that was ignored. During the
course of submissions, we were informed that there is plenty of
groundwater  available  in  Goa.  However,  what seems to  have
been overlooked is that with the intersection of groundwater
levels  with  mining  operations,  the  groundwater  would  get
depleted  much  faster  than  expected  or  the  quality  of  the
groundwater would deteriorate. It is for this reason that MoEF
insisted that clearance for drawal of groundwater must be taken
from the Central Ground Water Board and care taken in respect
of the intersection of groundwater level with mining operations
(this happened in 46 cases). Unfortunately, no heed was paid to
these requirements by the State of Goa or any of the mining
lease holders and not one mining lease holder has any clearance
(where required) from the Central Ground Water Board, or at
least none was brought to our notice".

43. The Hon'ble Supreme Court, after referring to the EAC report,

proceeded to consider whether fresh ECs were required to be obtained

by the 88 mining lease holders claiming the benefit of second renewal.

In para 129, the Hon'ble Supreme Court noted the specific direction

in para 82 of GF-I that such fresh environmental clearance had to be

obtained. Further, the Hon'ble Supreme Court pointed out that some

leaseholders had ECs under EIA 1994 and others under EIA 2006.

Notwithstanding this,  since in GF-I, it was already directed that fresh

environmental  clearance  must  be  obtained,  the  Hon'ble  Supreme

Page 26 of 56
 

26th April 2023

824



1-WP 400-23.DOC

Court held that this direction had to be complied with by those who

were granted a fresh mining lease. 

44. In para 130 of GF-II,  the Hon'ble Supreme Court observed,

"That apart, the materials before the Court while deciding the Goa

Foundation  included  the  report  of  the  Justice  Shah  Commission,

report of the EAC and the report of expert committee constituted by

the  Court  by  orders  dated  11.11.2013  and  18.11.2013.  On  a

combined reading of the material before it, the Court took a broad

view that  large-scale mining of iron ore led to several adverse impacts

including those related to the environment, ecology and health of the

people  of  Goa  and  that  these  illegalities  and  irregularities  were

committed by almost all (if not all) mining lease holders as reported

by  the  EAC.  The  Court  also  accepted  the  view  of  the  Expert

Committee  that  the  ecology  of  Goa  was  being  degraded  through

indiscriminate mining and placed a cap on the annual excavation of

iron ore.  It  was  noted that  mining by the lessees  in  Goa after  22

November,  2007  was  illegal  and  that  mining  operations  were

suspended  by  the  State  of  Goa  on  10  September,  2012  and

environmental clearances granted to the mines were kept in abeyance

by the MoEF on 14 September, 2012. Considering all this, as well

as the law laid down in Goa Foundation to the effect that there is

no automatic second renewal of a mining lease but that a second

renewal  must  be  granted  in  accordance  with  the  provisions  of

Section 8(3)  of  the MMDR Act,  the Court  used the expression
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"grant fresh environmental clearances for mining projects" in the

passage referred to above. 

45. Thus  the  Hon'ble  Supreme  Court  in  GF-II,  in  clear  and

unambiguous terms, held that fresh ECs were a must for mining leases

in the State of Goa affected by the decision in GF-I and GF-II. This

reiteration in GF-II was based not only upon the explicit direction in

GF-I but also material in the form of the Justice Shah Commission

report, report of EAC, and report of the expert committee constituted

by  the  Court.  This  direction  was  also  based  upon  the  Hon'ble

Supreme Court taking a broad view that large-scale mining of iron ore

led  to  several  adverse  impacts,  including  those  related  to  the

environment, ecology and health of the people of Goa and that almost

all  committed  these  illegalities  and irregularities  (if  not  all)  mining

lease  holders  as  reported by the EAC. All  this  is  evident  from the

expression "That apart", with which para 130 of GF II proceeds.

46. Therefore, to now say that Section 8B of MMDR Act, 1957 or

the  EIA  Notification  of  13.07.2021  virtually  does  away  with  and

nullifies  all  these  clear  and  specific  findings  and  directions  of  the

Hon'ble  Supreme  Court  in  GF-I,  and  GF-II  is  a  contention  that

cannot be accepted. Neither do the provisions of Section 8B support

such a construction nor can it  be said that  Parliament intended to

legislatively  overrule  or  reverse  the  specific  directions  issued by  the

Hon'ble Supreme Court about obtaining fresh ECs. As noted earlier,
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such express directions were first given in GF-I. Moreover, they were

reiterated in GF-II when the State Government and MoEF attempted

to wriggle out from such directions on the specious plea that a second

renewal  was  granted  and  earlier  orders,  keeping  in  abeyance  the

environmental clearances lifted. 

47. In  GF-II,  the Hon'ble  Supreme Court,  after  referring to  the

EAC report, referred to the expert committee report, which Hon'ble

Supreme Court  observed,  makes  for  some very  depressing  reading.

This  is  the  discussion  in  para  131  of  the  Goa  Foundation-II,

transcribed below for the convenience of reference. 

"131. We have already adverted to the report of the EAC. As
far as the Expert Committee set up by the Court is concerned,
it had furnished an Interim Report dated 14 March, 2014 in
which it noted large-scale degradation of the environment and
recommended placing an annual cap   between 20 and 27.5
million tonnes on the extraction of iron ore in Goa. The Expert
Committee noted the following (which makes for some very
depressing reading): 

"The  production  of  iron  ore  has  jumped  from  14.6
million tons in 1941 to 41.17 million tons in 2010-2011.
In 1980s the production was about 10 MT/annum. The
quantum  jump  in  iron  ore  production  in  Goa  was
essentially due to steep rise in exports of fines and other
low grade ore of 42% Fe content to China. This has led to
massive  negative  impacts  on  all  ecosystems  leading  to
enhanced air, water, and soil pollution affecting quality of
life across Goa. This is evident by three important reports
i.e.  (i)  Areawise  Environmental  Quality  Management

Page 29 of 56
 

26th April 2023

827



1-WP 400-23.DOC

(AEQM) Plan for the Mining belt of Goa by Tata Energy
Research Institute, New Delhi and Goa (1997) and it was
submitted to the Directorate of Planning, Statistics, and
Evaluation, Government of Goa, (ii) Environmental and
Social Performance Indicators and Sustainability Markers
in  Minerals  Development  Reporting  Progress  towards
Improved  Ecosystem  Health  and  Human  Well-being,
Phase  III  by  TERI  and  International  Development
Research  Centre,  Ottawa,  Canada  (2006)  and  (iii)  the
Regional  Environmental  Impact  Study  of  Iron  Ore
Mining in Goa region sponsored by MoEF, New Delhi
(2014)  by  Indian  School  of  Mines.  Besides  the  above
three main reports, a number of scientific research papers
on the impact of iron ore mining on the environment and
ecology of diverse ecosystems were published by scientists
working at Goa University and NIO. 

 These  reports  and  publications  substantiate  that
the  mining,  particularly  the  enhanced  level  of  annual
production  contributed  to  adverse  impacts  on  the
ecological systems, socio- economics of Goa and health of
people of Goa leading to loss of ecological integrity. This
is  due  to  enhanced  levels  of  pollutants,  particularly
RSPM and SPM, sedimentation of materials from dumps
and iron ore in rivers, estuaries and shallow depth (20 m)
of sea water, agricultural fields, high concentration of Fe
and Mn in  surface  waters  and their  bioaccumulation."
Emphasis supplied ]."

48. In para 132 of the GF -II,  the Hon'ble Supreme Court held

that faced with all this material evidence before it, the Court took the

view in GF-I that fresh ECs must be obtained. In the context of an

attempt  by  the  State  of  Goa to  bypass  this  direction,  the  Hon'ble

Supreme Court  at  para 132 observed:  "Unfortunately however,  the
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State of Goa was more concerned with earning revenue rather than

the  health  of  the  people  of  Goa  or  enforcing  the  rule  of  law and

therefore gave a complete go-bye to the directions of this Court and to

the concerns of the citizens of Goa and requested the MoEF to lift the

abeyance on the environmental clearances."

49. The Hon'ble Supreme Court, in para 135 of GF-II, also made

scathing observations about misleading information contrary to some

earlier decisions of the Hon'ble Supreme Court, resulting in the lifting

of  order  keeping  in  abeyance  of  environmental  clearances.  The

Hon'ble Supreme Court held that the order dated 20.03.2015 lifting

abeyance was "cryptic" and issued "without application of mind". The

observations  in  paras  137  and  140  of  the  Goa  Foundation-II  are

relevant and transcribed below for the convenience of reference. 

"137. The third order of 20 March, 2015 is extremely cryptic in
the matter of lifting the abeyance order of 14 September, 2012
on environmental  clearances.  While  dealing  with  35  mining
leases  for  which  environmental  clearance  had  been  granted
under EIA 1994 and 37 mining leases for which environmental
clearance had been granted under EIA 2006, the following is
stated: 

"It  has been decided in the Ministry that the EC issued
under  1994  notification  in  case  they  are  valid  and
subsisting  would  not  require  fresh  EC  at  the  time  of
renewal  (OM  L-11011/15/2012-IA-II  (M)  dated
20.3.2015. Therefore it has been decided to lift abeyance
on the 72 cases of which 35 cases had been granted EC
under the provisions of EIA notification 1994 and 37 cases
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had  been  granted  EC  under  EIA  notification  2006."
Emphasis supplied ].

140.  What  is  disturbing  is  that  notwithstanding  several  and
various violations, the MoEF granted environmental clearance
to 72 mining leases. It seems to us that the MoEF acted without
any  application  of  mind  in  lifting  the  order  placing  all  the
environmental clearances in abeyance. Since the entire exercise
carried out by the MoEF on 20 March, 2015 was mechanical,
at the behest of the State of Goa, without due application of
mind,  without  considering  the  multiple  illegalities  and
irregularities committed by the mining lease holders or passing
on  the  buck  to  the  State  of  Goa  and  without  considering
relevant material such as the report of the EAC and the Expert
Committee appointed by this Court, the exercise of lifting the
abeyance order on 20 March, 2015 by the MoEF must be held
void and as directed by the Court in Goa Foundation all the
mining lease holders must obtain fresh environmental clearance
for their mining project."

50. The   Hon'ble  Supreme  Court  at  para  142  of  the  GF  -II

emphasized that issues impacting society must be looked at holistically

and  not  in  a  disaggregated  manner.  An  overall  perspective  was

necessary  on  such  matters,  including  issues  that  impact  the

environment and the people of a community, region, or State. For this

reason,  it  was  essential  to  look  at  them broadly;  otherwise,  if  that

broader perspective was lost, everyone would be a loser, and no one

would be a real beneficiary. One or two violations here and there may

be wished away as inconsequential, but multiple violations by several

persons can result in serious problems. The Court quoted the novelist
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and philosopher Ayn Rand:  We can  evade  reality,  but  we  cannot

evade the consequences of evading reality. 

51. Therefore, the Hon'ble Supreme Court ruled that there was no

doubt that the Mineral Policy, the Grant of Mining Leases Policy, the

amendment to the MMDR Act, the report of the EAC and the report

of the Expert Committee must be considered in the larger context of

constitutionalism,  the  Rule  of  law,  environmental  jurisprudence  as

well as the fundamental right of the people of Goa to have clean air

and  protection  of  the  fragile  ecology. The  Court  ruled  that

Governance cannot and should not be carried out de hors the interests

of the people and some uncomfortable decisions may be inevitable for

balancing the equities.

52.  Finally, in GF-II, the Hon'ble  Supreme Court held that the

second renewal of the mining leases granted by the State of Goa was

liable to be quashed and set aside. Further, the Court reiterated that

the  MoEF  was  obliged  to  grant  fresh  environmental  clearances  in

respect  of  the  fresh  mining  leases  in  accordance  with  law and  the

decision in GF-I and not merely lift the abeyance order of 14.09.2012.

Therefore, the mining leaseholders who had been granted the second

renewal in violation of the decision and directions of this Court in

GF-I  were  given  time  to  continue  their  mining  operations  till  15

March 2018. However, after this date, they were directed to stop all

mining operations "until  fresh mining leases  (not fresh renewals or
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other  renewals)  are  granted and fresh  environmental  clearances  are

granted." Yet the State is bent on defying this clear and unambiguous

direction a second time.

53. The Hon'ble  Supreme Court  directed  that  the  State  of  Goa

should take all  necessary steps to grant mining leases in accordance

with the MMDR, 1957. Further, the MoEF was also directed to take

all necessary steps "to grant fresh environmental clearances to those

who  are  successful  in  obtaining  fresh  mining  leases".  Finally,  this

exercise was directed to be completed by the State of Goa and MoEF

as reasonably practicable. 

54. The learned Advocate General, however, stressed upon para 139

of the GF-II to urge that whatever may have been the directions of the

Hon'ble Supreme Court in GF I and GF-II, given the Parliamentary

amendment  to  Section  8B  and  the  EIA  Notification  dated

13.07.2021, fresh ECs were no longer essential for mines holding ECs

under  EIA,2006.  He  submitted  that  Parliament  is  Sovereign  and

Supreme in such matters, and the command of the Parliament must be

obeyed. 

55. Para 139 of  GF I reads as follows:- 

"139.  As  regards  the  37  mining  leases  that  had  obtained
environmental clearance under EIA 2006, since the validity of
the environmental clearance is for the estimated project life or
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a maximum of 30 years in terms of paragraph 9 of EIA 2006
therefore no violation can be found on the ground of validity
for the time period. To this limited extent, no interference is
necessary at this stage in respect of these 37 mining leases. We
make it clear, however, that this is subject to our conclusion
that  fresh  mining leases  were required  to  be granted by  the
State of Goa. Consequently, a mining lease holder obtaining a
fresh  mining  lease  would  require  a  fresh  environmental
clearance in terms of EIA 2006."

56. The  learned  Advocate  General  submitted  that  the  Hon'ble

Supreme Court had expressly held that the ECs under EIA 2006 for

the estimated project life or a maximum of 30 years in terms of Para 9

of  EIA 2006 were  valid in  the above para.  He submitted  that  the

Hon'ble Supreme Court also found it unnecessary to interfere with the

ECs for 37 mining leases that had obtained environmental clearances

under EIA 2006. Therefore, based upon such reading of Para 139, the

learned  Advocate  General  submitted  that  ECs  granted  under  EIA

2006 were valid and in terms of amended Section 8B of the MMDR,

1957,  such  valid  ECs  would  continue  to  remain  valid  and  stand

transferred  and  vested  to  the  new  lessee/successful  auction  bidder.

Therefore, he submitted that there was no longer any requirement for

obtaining a  fresh  environmental  clearance.  He submitted  that  even

specific directions in GF-I and GF-II would no longer apply, given the

legislative introduction and amendment to Section 8B of the MMDR.

The Advocate General submitted that Parliament is "sovereign" and

"supreme"  in  such  matters  and,  therefore,  notwithstanding  any

judicial  decision,  the  command  of  the  Parliament  will  have  to  be
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abided by. He submitted that the State of Goa was not some island to

which the Parliamentary legislation was inapplicable.

57. With  respect,  we  cannot  agree  with  the  learned  Advocate

General's broad-based contention. Firstly Para 139 has to be read in its

entirety. Secondly, Para 139 has to be read along with the other Paras

commencing from 129 to 142 of the decision in Goa Foundation-II.

Thirdly, the last four lines of 139 also cannot be ignored where the

Hon'ble  Supreme  Court  has  clarified  that  its  observations  in  the

preceding lines of Para 139 are subject to the Court's consideration

that fresh mining leases were required to be granted by the State of

Goa  and  consequently,   the  mining  leaseholders  obtaining  a  fresh

mining lease would require a fresh environmental clearance in terms of

EIA 2006.  Therefore,  it  almost  appears  that  the  Hon'ble  Supreme

Court was  conscious of  potential  attempts at  misinterpretation and

clarified that the lines now quoted by the learned Advocate General

were subject to the specific direction for obtaining fresh ECs.

58. Under our Constitutional scheme, it is the Constitution itself

that is supreme. Therefore, the argument based upon the sovereignty

that the Parliament undoubtedly has cannot persuade us to hold that

explicit judicial directions in GF-I, equally explicitly reiterated in GF-

II,  can  now  be  ignored  by  the  State  Government  relying  upon

amendment to Section 8B or amendment to EIA notification 2006.

Moreover,  even  the  argument  of  Supremacy  of  the  Parliament
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overlooks the doctrine of separation of powers,  acknowledged as an

essential facet of the Rule of Law. The Rule of law, in turn, is a crucial

constituent of Article 14 of the Constitution. But, as noted earlier,

even the text of Section 8B or the Notification dated 13.07.2021 does

not  support  such  a  broad  construction.  Even  otherwise,  it  is  well

settled  that  legislative  or  executive  powers  cannot  be  employed  to

overrule or reverse judicial orders without bothering to cure the defects

or remove the fundamental basis of judicial decisions.

59. In  Government of Kerala,  Irrigation Department and Ors,

vs James Varghese and Ors3.  and State of Tamil Nadu vs State of

Kerala4,  the Hon'ble Supreme Court has explained that even without

the  express  provision  of  the  separation  of  powers,  the  doctrine  of

separation of powers is an entrenched principle in the Constitution of

India. This doctrine informs the Indian Constitutional structure and is

essential to the Rule of law. In other words, the doctrine of separation

of  powers  though  not  expressly  engrafted  in  the  Constitution,  its

sweep, operation and visibility are apparent from the scheme of the

Indian Constitution. 

60. The two decisions hold that the independence of Courts from

the Executive and Legislature is fundamental to the Rule of law and

one  of  the  basic  tenets  of  the  Indian  Constitution.  Separation  of

judicial  power  is  a  significant  principle  under  the  Constitution  of

3 (2022) 9 SCC 593
4 (2014) 12 SCC 696
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India.  Accordingly,  breaching the  separation  of  judicial  power  may

negate equality under Article 14. Separation of powers between three

organs – the Legislature, Executive and Judiciary, is also nothing but

the consequence of principles of equality enshrined in Article 14 of the

Constitution  of  India.  The  Court  held  that  legislation  could  be

invalidated based on a breach of the separation of powers since such a

breach negates equality under Article 14 of the Constitution. 

61. In GF-I and GF-II, the Hon'ble Supreme Court pointed out

several  reasons based upon which the direction was issued for fresh

mining leases to obtain fresh ECs. In particular, the GF-II gives several

reasons  supporting  this  direction,  including  but  not  limited  to

materials like the Justice Shah Commission report, EAC report, and

expert  committee  report.  The  Hon'ble  Supreme  Court  refers  to

accepting the broad view in such matters.  Based upon a combined

reading of material before it, the Hon'ble Supreme Court took into

consideration several impacts, including those related to environment

ecology and the health of the people of Goa, and these illegalities and

irregularities  were  committed  by  almost  all  (  if  not  all)  mining

leaseholders as reported by the EAC. 

62. Therefore,  the  direction  for  obtaining  fresh  ECs  was  not

connected solely with the direction to obtain fresh mining leases (and

not  fresh  renewal  or  other  renewal).  Still,  this  direction  was  based

upon  all  such  material  referred  to  in  great  detail  by  the  Hon'ble
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Supreme Court in GF-I and GF-II. Therefore, merely because the law

may have been amended by the introduction of Section 8B, explicit

direction for obtaining fresh environmental clearance cannot be said to

have  been  nullified  by  such  amendment.  Besides,  upon  properly

construing the amended clause, it is clear that only valid ECs could be

continued, transferred, and vested in the new lessee. Accordingly, even

Section 8B as it now stands does not contemplate either validation or

continuance  of  ECs  which,  upon  adjudication,  were  found  to  be

legally infirm or all ECs that were explicitly cancelled by the MoEF

based upon observations of the Hon'ble Supreme Court in GF -I and

GF-II. This also substantially answers the learned Advocate General's

argument about the State of Goa being converted into an island where

the provisions  of  Section 8B of  the MMDR Act  would not  apply.

Section 8B would undoubtedly apply to the State of Goa. But the

provision applies only to transferring and vesting valid ECs to the new

lessees/successful bidders, not where ECs are cancelled or struck down

by judicial orders. By the proposed construction, the State wishes to

read into the provision something the Parliament did not say or intend

to say.

63.  Mr Kantak pointed out that in the context of amendment to

the  MMDR  Act  by  which  Section  8A  was  introduced,  the  State

Government, by communication dated 19.11.2019, agreed that some

of the mining lessees would be entitled to the benefit of the extended

lease term i.e. from 1987 to 2037 ( for 50 years) in terms of Section
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(A)(3)  of  the  MMDR  Act,  1957.  However,  by  pointing  out  the

specific directions in GF-I and GF-II decisions, the State Government

declined to extend the benefit of Section 8A to such mining lessees.

64.  Therefore,  when  applying  provisions  of  Section  8A  of  the

MMDR  Act,  1957,  the  State  Government  did  not  consider  itself

bound  by  the  amended  provisions  but  chose  to  follow  explicit

directions issued by the Hon'ble Supreme Court in GF-I and GF-II

judgments. These explicit directions required the State Government to

consider cases of mining leases in the State of Goa for the grant of

fresh  leases  and  not  renewal  or  extension  of  their  term.  However,

when it comes to the application of Section 8B of the MMDR, at least

in the context of Block VI mines, the State Government wants to rely

upon its  peculiar  interpretation of  Section 8B, notwithstanding the

explicit  directions  in  GF-I  and  GF-II  judgments  that  such  mines

cannot operate without obtaining fresh ECs. 

65. Incidentally, the State Government's order dated 19.11.2019 in

the context of Section 8A was challenged in Writ Petition No.1005 of

2019 (Vedanta Limited and Another Vs Director of Mines & Geology

and others). The Petitioners raised contentions almost similar to what

are now raised by the State in this matter. There, the State defended its

order  by  raising  arguments  similar  to  what  are  now raised  by  the

present  Petitioners  and  Intervenors.  Accordingly,  this  Petition  was

dismissed by the Division Bench by order dated 25.11.2019. 
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66. The learned Advocate General's  contention in defence of the

State  Government's  order  dated  19.11.2019  refusing  to  apply

provisions of Section 8A of the MMDR is set out in Para 5 of this

Court's order dated 25.11.2019 and  reads as follows:-

"Shri Pangam, however, points out that the decision
of the Hon'ble Apex Court in Goa Foundation – II
judgment  is  quite  clear  inasmuch  as  all  mining
operations in the State of Goa ordered to be stopped
with effect from 16/03/2018 until fresh mining leases
or  other  renewals  and  fresh  environmental
clearances are granted."

67. The  Division  Bench,  in  its  order  dated  25.11.2019,  while

dismissing  the  Writ  Petition  No.1005  of  2019,  also  observed  the

following in Para  9 as follows:-

"9. Secondly, we note that the directions of the Hon'ble
Supreme Court in Goa Foundation-II are quite clear in
that  the  State  of  Goa  has  been  directed  to  take  all
necessary  steps  to  grant  the  "fresh  mining  leases"  in
accordance  with  the  provisions  of  MMDR, 1957.  The
Ministry of Environment and Forests is also directed to
take  all  necessary  steps  to  grant  "fresh  environmental
clearances" to those who are successful in obtaining "fresh
mining leases". The  Hon'ble Supreme Court, in the same
judgment has also directed the State of Goa to stop all
mining operations with effect from 16 March, 2018 until
"fresh mining leases ( not fresh renewals or other renewals
)"  are  granted  and  "fresh  environmental  clearances  are
granted". Faced with such clear and categorical directions,
we agree with the learned Advocate General that the State
of  Goa had no option but  to  reject  the  representation
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made  by  the  Petitioner,  for  the  present.  There  is
accordingly,  no  case  is  made  out  to  interfere  with  the
impugned communication."

68. Vedanta  Limited  and  Another  instituted  the  Petition  (s)  for

Special  Leave  to  Appeal  (C)  No(s).29211/2019  to  challenge  this

Court's order dated 25.11.2019 in Writ Petition No. 1005 of 2019.

However, the same was dismissed by the Hon'ble Supreme Court by

order  dated  07.09.2021.  Similarly,  the  Review  Petition  (C)  Diary

No.41515 of 2019 in SLP (C) No.32138 of 2015 instituted by the

State of Goa to challenge the decision in GF-II was also dismissed by

the  Hon'ble  Supreme  Court  as  barred  by  limitation  and  also  on

merits. Again, this is clear from the Hon'ble Supreme Court's order

dated 09.07.2021. 

69. The  Hon'ble  Supreme  Court's  order  dated  09.07.2021

dismissing  the  Review  Petition  against  the  Goa  Foundation-II

judgment is transcribed below for the convenience of reference:-

"The Judgment of the Court was delivered by :

Dr D.  Y.  Chandrachud, J - The review petitions have been
preferred by the State of Goa (Diary No 41515 of 2019 and
Diary No 41517 of 2019, both with a delay of 650 days and
Diary No 41453 of 2019 and Diary No 41545 of 2019, both
with a delay of 651 days) and by Vedanta Limited (formerly
known as M/s Sesa Sterlite Limited) (Diary No 18430 of 2020,
Diary No 18435 of 2020, Diary No 18438 of 2020 and Diary
No 18447 of 2020, all four with a delay of 907 days) against
the  judgment  of  a  two-Judge  Bench  of  this  Court  in  Goa
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Foundation  vs  Sesa  Sterlite  Limited  &  Ors5,  [hereinafter
referred  to  as  "Goa  Foundation  (2)"],  pronounced  on  7
February 2018. 

2. In accordance with Rule 2 of Order XLVII of the Supreme
Court Rules, 2013, an application for review of a judgment has
to be filed within thirty days of the date of the judgment or
order that is sought to be reviewed. No cogent grounds have
been furnished for the delay between 20 and 26 months by the
two parties in filing their applications for review. The Judges
comprising  the  two-Judge  Bench  in  Goa  Foundation  (2),
Madan  B.  Lokur  and  Deepak  Gupta,  JJ.,  retired  from  this
Court on 30 December 2018 and 6 May 2020, respectively.
The  State  of  Goa  preferred  its  four  review  petitions  in  the
month of November 2019, after Justice Madan B. Lokur, J's
retirement,  while  Vedanta  Limited  preferred  its  four  review
petitions  in  the  month  of  August  2020,  right  after  Deepak
Gupta,  J's  retirement.  Such  practice  must  be  firmly
disapproved  to  preserve  the  institutional  sanctity  of  the
decision-making  of  this  Court.  The  review  petitioners  were
aware of the decision of this Court. 

3.  Keeping in mind the above,  we are inclined to dismiss
these  review petitions  on the  ground of  limitation alone.
However,  in  any  event,  we  also  find  that  no   legitimate
grounds for review of the judgment in Goa Foundation (2)
have been made out, and dismiss these review petitions on
merits as well. 

4. Pending application(s), if any, are disposed of."

70. Some of the erstwhile mining lessees made yet another attempt

to bypass  the  explicit  directions  in  GF-I  and GF-II  once  again  by

relying upon Sections 8 and 8A of the MMDR Act, 1957 and the

5 (2018) 4 SCC 218
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decision  of  the  Hon'ble  Supreme  Court  in  Common  Cause  Vs

Union of India, 2016(11) SCC 455. The erstwhile lessees contended

that  irrespective  of  the  directions  in  GF-II  and  by  virtue  of  the

provisions in Sections 8 and 8A of the MMDR Act, as interpreted in

Common Cause  (supra), they were eligible and entitled to treat the

original lease period as being of 50 years to be reckoned from 1987

and up to  2037.  After  the  State  Government  did  not  accept  such

contentions,  erstwhile  mining  lessees  instituted  several  petitions,

including Writ Petition No.255 of 2022 (Lithoferro Vs Director of

Mines and Geology) others). This batch of petitions was disposed of

by the Division Bench of this Court vide judgment and order dated

07.10.2022 (See 2022 SCC OnLine Bom 3420). 

71. Before the Court,  the Petitioners,  by relying upon Sections 8

and 8A of  the MMDR Act,  1957, urged that  notwithstanding the

specific directions in GF-I and GF-II, under Sections 8 and 8A of the

MMDR Act,  1957,  their  lease  terms  stood  extended  up  to  2037.

Additionally, the Petitioners placed strong reliance on Common Cause

(Supra).

72. In the above batch of petitions, the submissions on behalf of the

Goa Foundation (Intervenor)  and the State of Goa are recorded in

Para  21 of  the judgment and order  dated 07.10.2022. One of  the

contentions on behalf of the Goa Foundation and the State of Goa

was  that  the  declaration  in  Para  87.1  of  the  Goa  Foundation-I
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judgment was conclusive. The Goa Foundation and the State of Goa

also contended that the directions for grant of "fresh lease" in the GF-I

judgment "was  deliberate  and  conscious  decision  distinct  and

different, from granting of second renewal of expired leases in other

States and, therefore, Goa has not been discriminated."

73. The Division Bench of this Court, in its judgment and order

dated 07.10.2022, after considering the several arguments which were

advanced before it dismissed all the writ petitions by erstwhile mining

lessees. The Division Bench in Para 38 specifically concurred with the

order dated 25.11.2019 passed by the coordinate Bench of this Court

in  Writ  Petition  No.1005 of  2019 filed  by  M/s  Vedanta  Ltd.  and

another.  The Division Bench squarely rejected the erstwhile lessees'

contentions about specific  directions in GF-I and GF-II judgments

being watered down by the 2015 amendment to the MMDR Act,

1957. The Division Bench noted that the GF-II judgment not only

reinforced the directions issued in GF-I but, in Para 154.6, held and

directed the mining leaseholders to stop all  mining operations until

fresh mining and environmental clearances are granted. 

74. The  Special  Leave  Petition  against  the  above  judgment  and

order dated 07.10.2022 passed by the Division Bench in  Lithoferro

(supra)  and  other  batch  petitions  was  dismissed  by  the  Hon'ble

Supreme  Court  on  21.11.2022  (Sociedade  Zarapkar  and  Parkar
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Limitada Vs The State of Goa and others, Petition for Special Leave to

Appeal (C ) No(s). 19694/2022). 

75. Thus, in the context of amended provisions of Sections 8 and

8A of the MMDR Act, 1957, even the State Government supported

the Goa Foundation's contention that specific directions in GF-I and

GF-II  judgments  would  prevail  and  that  such  directions  were  not

watered down by the amended provisions. However, in the context of

amended provisions of Section 8B of the MMDR Act, 1957, the State

of  Goa contends that  this  provision would prevail  over  the express

directions in the GF-I and the GF-II judgments that fresh ECs must

be obtained before the commencement of any mining operations. This

is notwithstanding the position that Section 8B of the MMDR Act,

1957 contemplates only the transfer and vesting of "valid" ECs and

not  ECs  already  cancelled  by  the  MoEF  based  upon  scathing

observations  made  by  the  Hon'ble  Supreme  Court  in  the  GF-II

judgment.  Therefore,  Mr  Kantak  and  Ms  Alvares  are  justified  in

pointing out the contradictions in the stance of the State Government.

76.  Mr Kantak also pointed out that regarding Block VII (Cudnem

Mineral Block), two lessees had obtained ECs under the EIA 2006.

However, regarding Block VII, the State had not applied Section 8B,

and the interpretation now put forth. The State was quite clear that

fresh EC would be necessary for Block -VII even though it had EC

under EIA, 2006. But when it comes to Block -VI, the State contends
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that  no  fresh  EC  was  necessary.  Mr  Kantak  submitted  that  this

amounts to arbitrariness violating Article 14 of the Constitution. 

77. The  learned  Advocate  General  acknowledged  that  fresh  EC

would be necessary for leases included in Block-VII even though such

leases had been environmental clearance under EIA 2006. However,

he submitted that this was because some of the areas in this Block were

affected  by  the  provisions  of  the  Forest  (Conservation)  Act  1980.

Incidentally, this was not the stance of the Director  & ex-officio Joint

Secretary (Mines and Geology), Government of Goa, in his affidavit

dated 06.03.2023. In para 25 of his affidavit, the Director has pleaded

that in relation to clearances granted under 2006 notification, Section

8B  applies  and  such  clearances  were  transferred  and  vested  in  the

successful bidder. 

78. Thus,  on  affidavit,  the  Director  & ex-officio  Joint  Secretary

(Mines)  states  that  the  directions  of  the  Hon'ble  Supreme  Court

regarding obtaining fresh ECs would not apply to ECs granted under

EIA notification 2006 because, to such ECs provisions of Section 8B

of  the  MMDR,1957  would  apply.  This  was  perhaps  the  State

Government's  understanding of  the  position.  However,  the  learned

Advocate General, during the course of his arguments, did not endorse

the Director's line ( as he was undoubtedly entitled to ) but submitted

across the Bar that the provisions of Section 8B were not applied to

Block  -VII  (Cudnem)  even  though  ECs  had  been  issued  the  EIA

Page 47 of 56
 

26th April 2023

845



1-WP 400-23.DOC

notification 2006 because of some forest issues. All that we think is

that  such  contradictions  would  be  minimized  if  Section  8B  is

construed to apply to the continuance of valid ECs and not ECs that

are  cancelled  based  upon the  scathing observations  of  the  Hon'ble

Supreme Court. That we believe is the proper and lain construction of

Section 8B of the MMDR Act.

79. The learned Advocate General argued that the Petitioners had

no locus standi to maintain this Petition or, in any case, this Petition

was  premature.  He  submitted  that  even  after  the  auction  if  the

Petitioners were indeed successful, the Petitioners might have to obtain

a fresh EC. However,  the learned Advocate General  submitted that

there  was  no  cause  of  action  or  good  reason  to  interfere  with  the

impugned  endorsement  made  in  the  NIT at  this  stage  or  for  this

reason.

80. The  Petitioners  have  evinced  interest  in  participating  in  the

tender/auction process. The decision on the bid to be offered would,

to some extent,  depend upon whether fresh EC is required or not.

Apart from the fact that obtaining a fresh EC would involve greater

expenses that would have to be factored in, getting a fresh EC would

imply the  application of  different  time schedules  and timelines  for

payment  of  bid  amounts  and  the  commencement  of  mining

operations.
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81.  Mr  Kantak  has  pointed  out  how  different  timelines  and

schedules would apply to cases where fresh ECs must be obtained. Mr

Kantak  also  pointed  out  how  an  Applicant  stands  to  forfeit  a

substantial amount if mining operations are not commenced within

the timeline indicated. Finally, Mr Kantak pointed out that if, after

being declared a successful  bidder,  the Petitioners cannot begin the

mining operations for want of fresh EC, the Petitioners would stand to

forfeit  the  substantial  amount  or  be  involved  in  unnecessary  and

avoidable litigation. 

82. According to us, the Petitioners cannot be non-suited for want

of locus standi. The Petitioners have a real and substantial interest in

the subject matter of this Petition and the issues raised therein. The

Goa  Foundation  that  has  intervened  in  this  Petition  has  also

contended that fresh EC is a must in such matters. Considering the

zeal with which the Goa Foundation has pursued the mining issue, the

Petitioners are justified in anticipating that the Goa Foundation would

move the Courts to ensure that the successful bidder obtains a fresh

EC before  any  mining  operations  are  commenced.  Therefore,  this

Petition cannot be rejected on the ground that  the Petitioner  lacks

locus standi or that this Petition was premature. 

83. The  learned  Advocate  General  also  pointed  out  that  this

Petition is malafide because the Petitioners have restricted the relief to

Block VI of NIT and not other Blocks. Mr Kantak submitted that the
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Petitioners were interested in bidding for Block VI, not other Blocks.

Therefore,  the  relief  was  claimed only  in  respect  of  Block  VI.  Mr

Kantak, however, submitted that there was no malafide involved, and

once the Court declares the law, the same would apply in respect of

other Blocks if similarly placed. 

84. No malafide could be inferred because the Petitioners restrict

the relief to the Block in which the Petitioners have evinced interest.

However, if fresh ECs are required for other Blocks, then obviously,

the  law  will  also  apply  to  such  blocks.  Even  without  any  legal

intervention, the State has not exempted the Block VII mines from the

requirement of obtaining fresh EC.

85. As  noted  earlier,  MoEF,  based  upon  the  observations  of  the

Hon'ble Supreme Court in GF-I and GF-II, cancelled the ECs vide

order  dated  23.04.2018.  Earlier,  the  MoEF  had,  by  order  dated

14.09.2012,  kept  in  abeyance such ECs.  This  order  was  effectively

withdrawn,  or  abeyance  was  lifted  vide  order  dated  20.03.2015.

However, this order dated 20.03.2015 was declared void and vitiated

by non-application of mind by the Hon'ble Supreme Court in GF-II. 

86. Thus,  even  as  of  date,  the  MoEF  order  dated  23.04.2018

stands. Even if it is assumed that this order does not stand, the MoEF

order  dated  14.09.2012  stands  after  the  order  dated  20.03.2015

rejecting this order was declared void by the Hon'ble Supreme Court.
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Accordingly, there was no valid EC that could have been continued or

which could have been transferred and vested in the new lessee. Mr

Kantak  relied  on  Pune  Municipal  Corporation  Vs  State  of

Maharashtra and others6 to submit that executive orders do not carry

any brand of invalidity on their forehead. Therefore, if any executive

order aggrieves the party, such party must challenge the same and get

the same declared void or otherwise struck down. 

87. The  learned  Advocate  General,  however,  contended  that  the

MoEF order  dated  23.04.2018  was  only  an  executive  or  statutory

order  that  would fall  in  line  with  Section 8B of  the MMDR Act,

1957.  Accordingly,  he  contended  that  the  MoEF  order  dated

23.04.2018 would not override or affect Parliamentary Legislation in

Section 8B, which contains a non-obstante clause. 

88. As noted earlier,  nothing in Section 8B of  the MMDR Act,

1957 revives ECs that are already cancelled. Section 8B refers only to

valid rights,  approvals,  clearances,  licences,  etc.  Further,  Section 8B

provides that such valid clearances shall continue to be valid after the

expiry or termination of the mining lease. The expression "continue to

be valid"  presupposes that EC was valid on the date of transfer and

vesting. Therefore, this is not a case of an executive or statutory order

overriding the Parliamentary Legislation. Instead, this is a case where

proper construction of Section 8B of the MMDR Act, 1957 would

6 (2007) 5 SCC 211
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result  in  the  harmonious  implementation  of  the  directions  of  the

Hon'ble Supreme Court in GF-I and GF-II judgments, the MoEF's

Executive or Statutory orders and the provisions of the Parliamentary

Legislation. 

89. In  GF-I  and  GF-II  judgments,  the  Hon'ble  Supreme Court

relied  upon  the  Justice  Shah  Commission's  report,  the  Committee

experts  comprising  Dr.  C.R.  Babu  (Ecologist),  Dr  S.C.  Dhiman

(Geologist/Hydrogeologist), Prof. B.K. Mishra (Mineralogist), Prof. S.

Parameswarappa (Forestry), Shri Parimal Rai (nominee of the Ministry

of Environment and Forests, Government of India), NEERI report for

macro level EIA study in the State of Goa, data submitted by various

agencies including Goa State Pollution Control Board etc. based upon

all  this  material  directly  concerned  with  the  degradation  of  the

environment  in  Goa  due  to  rampant  illegal  mining,  the  Court

concluded that the entire State of Goa and its people were victims of

rapacious and rampant exploitation of our natural resources was the

hallmark  of  iron  ore  mining  sector  coupled  with  a  total  lack  of

concern for  the environment and the  health  and well-being of  the

denizens in the vicinity of the mines. The Court referred to the report

of EAC, which reveals that there was not a single environment-related

or mining-related law or legal requirement that was not violated by

one or the other mining lease holder. 
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90. The Hon'ble Supreme Court noted that "quite clearly, the rule

of environmental law in Goa had gone with the wind." The Court

noted that no clearance was obtained from the Central Ground Water

Board for groundwater extraction. In the context of the submission

that  there  is  plenty  of  groundwater  available  in  Goa,  the  Court

observed that what seems to have been overlooked was that with the

intersection  of  groundwater  levels  with  mining  operations,  the

groundwater  would  get  depleted  much faster  than  expected  or  the

quality of the groundwater would deteriorate. The Court noted that,

unfortunately, no heed was paid to these requirements by the State of

Goa  or  any  of  the  mining  lease  holders,  and  no  one  mining

leaseholder  has  any  clearance  (where  required)  from  the  Central

Ground Water Board.

91. The Hon'ble Supreme Court noted that even the State of Goa

was alive to the fact that many (if not all) mining lease holders had

violated the terms of the mining lease or some statutory obligation.

The offences ranged, amongst others, from illegal sale of ore, sale of

royalty challan without ore, encroachment of adjoining areas outside

the  lease,  overproduction  in  excess  of  the  limit  specified  in  the

environmental  clearance,  unscientific  mining  operations,  violations

concerning payment of royalty amount, re-use of old royalty challans

for defrauding, illegal mining activities etc. etc. 
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92. The  Hon'ble  Supreme  Court  also  noted  that  iron  ore

production in  the State  of  Goa jumped from 14.6 million tons in

1941 to 41.17 million tons in 2010-2011. The Court noted that in

the 1980s, the production was about 10 MT/per annum. This has led

to massive negative impacts on all ecosystems leading to enhanced air,

water, and soil pollution, affecting the quality of life across Goa. The

Court  quoted  expert  committees'  notings  that  various  reports  and

publications substantiate that the mining, particularly the enhanced

annual production contributed to adverse impacts on the ecological

systems,  socio-economics  of  Goa and health of  the people  of  Goa,

leading to loss of ecological integrity. This is due to enhanced levels of

pollutants, particularly RSPM and SPM, sedimentation of materials

from dumps and iron ore in rivers, estuaries and shallow depths (20

m) of seawater, agricultural fields, high concentration of Fe and Mn in

surface waters  and their  bio-accumulation. Faced with this  material

evidence  before  it,  the  Court  took  the  view  in  GF-I  that  fresh

environmental clearance must be obtained. 

93. This conscious decision of the Hon'ble Supreme Court in   GF-

I  judgment  which  was  reiterated  in  GF-II  judgment,  cannot  be

bypassed by regarding the ECs which were explicitly cancelled by the

MoEF  order  dated  23.04.2018  as  valid  only  to  grant  new

lessees/successful  auction  bidders  the  benefit  of  Section  8B  of  the

MMDR  Act,  1957.  As  noted  earlier,  the  proper  construction  of

Section 8B of the MMDR Act, 1957 indicates that only valid ECs
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were  to  stand  transferred  and  vested  in  the  new  lessees/successful

auction purchasers. If the State Government's interpretation is to be

accepted, then the ECs issued in 2007, based upon which the mining

industry in the State of Goa virtually caused havoc by rapacious and

rampant  exploitation  regardless  of  any  concern  for  environment,

health and well-being of the citizens, would have to be revived and

transferred  to  the  new  lessees/successful  bidders.  The  impact  of

rapacious  and  rampant  exploitation,  including  several  severe

environmental violations by the mining industry between 2007 and

2012, would have to be ignored. This, according to us, would not be a

proper mode of construing provisions of Section 8B of the MMDR

Act, 1957. In any case, based upon strained construction suggested by

the State of Goa, express directions of the Hon'ble Supreme Court in

GF-I and GF-II judgments cannot be nullified or ignored. 

94. For all the above reasons, we allow this Petition and make the

Rule absolute in terms of prayer clause (A) quoted in paragraph 5 of

this judgment and order. However, we clarify that fresh ECs will have

to be obtained even by the successful bidders to Block -VII or other

Blocks to which the decisions of the Hon'ble Supreme Court in GF-I

and GF-II apply or to mining blocks in respect of which the ECs were

cancelled by the MoEF by order dated 23.04.2018. 

95. The  Petition  is  accordingly  disposed  of.  The  Misc.  Civil

Application is also allowed and disposed of accordingly. No costs.
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96. All concerned can act on the authenticated copy of this order.

      VALMIKI SA MENEZES, J                 M. S. SONAK, J
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